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RECOMVENDED CORDER

A duly-noticed final hearing was held in this case by
Adm ni strative Law Judge T. Kent Wetherell, I1, on May 24, 2007,
by vi deo-tel econference between sites in Olando and
Tal | ahassee, Fl ori da.
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STATEMENT OF THE | SSUE

The issue is whether Respondent commtted the violations
alleged in the Adm nistrative Conplaint, and if so, what
di sci pli ne shoul d be i nposed.

PRELI M NARY STATEMENT

The Departnent of Business and Professional Regul ation,
Division of Real Estate (Division), alleged in an Adm nistrative
Conpl ai nt dated Cctober 5, 2006, that Respondent vi ol ated
several provisions of Chapter 475, Florida Statutes, in
connection with a residential appraisal that he perforned in
June 2005. Respondent requested a fornmal hearing on the
all egations in the Adm nistrative Conplaint, and on February 12,
2007, this matter was referred to the Division of Admnistrative
Hearings (DOAH) for the assignment of an Administrative Law
Judge to conduct the hearing requested by Respondent.

The final hearing was initially scheduled for April 11
2007, but it was rescheduled for May 24, 2007, on the Division’s
unopposed notion. The Division presented the testinony of
Beverly Ri denauer, Jose Ciro, and Cosne Abreu, and the post-
heari ng deposition testinony of Ben M Col e, III.IEI Respondent
testified in his owm behalf and al so presented the testinony of
Kristen Guilfoyle. The Division's Exhibits A B, FF, and PP
were received into evidence. Respondent did not offer any

exhibits. Oficial recognition was taken of Sections 475. 624,



475. 629, and 475.6295, Florida Statutes (2005),E]and of the
Et hics Rule and Standards Rule 2-1 in the 2005 version of the
Uni f orm St andards of Professional Appraisal Practice and

Advi sory Opi ni ons ( USPAP)

The Transcript of the final hearing was filed on July 9,
2007, without the exhibits received into evidence at the fina
hearing. The transcript of M. Cole s post-hearing deposition
was filed on July 12, 2007. The exhibits received at the final
hearing were filed on July 20, 2007. The parties were given 10
days fromthe | ast of those dates to file proposed recommended
orders (PRGCs), which they did on July 30, 2007. The PROCs have
been gi ven due consi derati on.

FI NDI NGS OF FACT

1. Respondent is a certified residential real estate
appraiser. Hs |icense nunber is RD 4163.

2. Respondent was l|licensed as a registered trainee
apprai ser in Decenber 2001. He passed the certification exam
and received his current |icense in Novenber 2003.

3. Respondent has not previously had any disciplinary
action taken against himby the Division or the Florida Real
Est at e Apprai sal Board (Board).

4. On June 14, 2005, Respondent was engaged by a nortgage
conpany to appraise the single-famly residence |ocated at 620

Adi rondack Avenue in Olando (“the subject property”).



5. The subject property was owned at the tinme by Cosne
Abreu and his wife. The Abreus also owned a single-famly
residence | ocated at 623 Adirondack Avenue, which is across the
street fromthe subject property.

6. The subject property was at the tinme of the appraisal
under contract for sale to Jose Ciro, who was a co-worker of
M. Abreu's.

7. Respondent previously conducted an appraisal of the
subj ect property in March 2005. Hs firmalso conducted several
apprai sals of the Abreus' property at 623 Adirondack Avenue,

i ncl udi ng an apprai sal on June 14, 2005.

8. Respondent went to the subject property on June 14,
2005, and wal ked around the inside and outside of the residence
t aki ng nmeasurenments and observing the condition of the property.
He testified that at the tine of the appraisal the subject
property was in good overall condition; that all of the
appliances were in place; that the air conditioner was worKking;
that the carpet and flooring were in place; and that there was
no readily observabl e water damage or rotten wood on the
interior or exterior of the residence.

9. Respondent prepared an appraisal report of the subject
property on June 14, 2005.

10. Respondent estimated in his report that the market

val ue of the subject property as of the date of the appraisal



was $185, 000. Respondent used the cost approach and the sal es
conpari son approach to arrive at that val uation

11. The Division’s expert appraiser, Ben Cole, Ill, did
not take issue with the nmethodol ogy used by Respondent in his
apprai sal of the subject property. Indeed, M. Cole stated in
his report that: “The [conparative] sales were legitinate
transactions, pertinent and in close proximty to the subject.
The hone was neasured correctly and the square footage correctly
conputed with the room count and placenent shown properly.”

12. Nevertheless, M. Cole testified that the appraisal
report prepared by Respondent was m sl eadi ng because it did not
di scl ose the actual condition of the subject property as of the
date of the appraisal. M. Cole did not have any personal
knowl edge as to the condition of the property as of the date of
the appraisal; his opinion regarding the m sleading nature of
Respondent’ s apprai sal report was based upon the assunption that
the condition of the subject property at the time of the
apprai sal was as reflected in the photographs taken in August
2005. However, as discussed below, the validity of that
assunpti on was not established by clear and convincing evi dence.

13. Respondent did not take photographs of the subject
property in connection with the June appraisal. The exterior

phot ographs of the subject property included in his appraisal



report were the photographs that he took in connection with the
Mar ch appr ai sal .

14. Respondent testified that the March phot ographs
accurately depicted the condition of the subject property as he
observed it in June, and he stated in his appraisal report that
t he subj ect property has been “maintained in good overal
condi tion.”

15. M. Abreu testified that subject property was in good
condition at the tine of the appraisal, which was consi stent
wi th and corroborated Respondent’s assessnent of the condition
of the subject property.E

16. M. Cro had no direct personal know edge about the
condition of the subject property in June 2005. He did not take
possession of the property until m d-August 2005, even though
the closing occurred in md-July 2005.

17. M. Cro had only visited the subject property tw ce
bef ore August 2005. One of those visits occurred prior to the
three hurricanes that hit the Olando area in August and
Septenber of 2004. M. Cro could not recall the date of his
other visit to the property, but it was before June 2005.

18. M. Cro testified that the subject property was in
good condition at the tinme of his visits, although he

acknow edged that he did not closely exam ne the outside of the



house because it was nightti me when he was at the subject
property.

19. The condition of the subject property in August 2005
was not good, as reflected in the photographs and vi deot ape t hat
were received into evidence. For exanple, the carpet in the
famly roomwas m ssing, appliances were m ssing, the kitchen
si nk and cabi nets had been renoved and were on the back pati o,
there was a stain of sonme kind on the ceiling in at |east one of
the roons, the backyard was overgrown and full of trash, and
there was danage to the soffit on the right-front of the house.

20. M. Abreu testified that sone of the damage depicted
in the photographs and videotape -- e.g., renoval of the sink
fromthe kitchen, floor damage caused by a pl unbing problem --
occurred between the tine of the appraisal and the tine that
M. G ro took possession of the subject property, and that he
was in the process of fixing the damage when M. Cro took
possessi on of the property. M. Abreu attributed the remai nder
of the damage to M. Ciro.

21. M. Cro and the Abreus are currently in litigation
regarding the sale of the subject property and its condition in
August 2005. Respondent is not a party to that litigation.

22. Respondent and M. Abreu testified that the August
2005 phot ographs do not reflect the condition of the property as

of the time of the appraisal on June 14, 2005. That testinony



is called into question by the photograph in the appraisal
report that appears to show that the soffit danage observed in
August 2005 on the right-front corner of the house was present
at the time of the March appraisal,EI but the evidence was not
cl ear and convincing on that issue.

23. In Cctober 2005, the Division received a conplaint
fromM. Cro regardi ng Respondent’s appraisal of the subject
property. Beverly R denauer was assigned to investigate the
conpl ai nt.

24. It took Ms. R denauer several nonths to nake contact
wi th Respondent because the address that the D vision had on
file for himwas incorrect.

25. Respondent was not able to produce his work file for
t he subject property when it was initially requested by
Ms. Ri denauer . Bl

26. \Wen the original work file could not be |ocated,
Respondent “reconstructed” the file and provided it to
Ms. Ri denauer

27. The original work file was subsequently | ocated and
provided to the Division during discovery. There is no evidence
of any di screpancies between the “reconstructed” file and the
original file.

28. The work file was not offered into evidence, but

Respondent testified that it included the property appraiser



records, Miultiple Listing Service print-outs, and ot her
i nformati on he reviewed and considered in his appraisal of the
subj ect property.

29. Respondent required his trainees to take interior
phot ographs of the property they appraised for his use in
review ng and signing-off on their work, but he did not take
i nterior photographs of properties that he apprai sed unless the
| ender specifically requested such photographs. As a result of
this case, however, Respondent now takes interior photographs as
a standard practice in order to “protect [himself.”

30. There is no statute, rule, or USPAP standard that
requires interior photographs to be taken as part of an
appraisal. The Division s expert appraiser, M. Cole, did not
know whether it was even typical for appraisers to take interior
phot ographs; he sinply testified that such phot ographs “woul d
have been hel pful” in this case.

CONCLUSI ONS OF LAW

31. DQOAH has jurisdiction over the parties to and subject
matter of this proceedi ng pursuant to Sections 120. 569,
120.57(1), 120.60(5), and, 455.225(5), Florida Statutes (2006).

32. The Division is responsible for prosecuting
di sciplinary cases against |icensed real estate appraisers. See

§ 475.021(1), Fla. Stat. (2006).



33. The Board is responsible for taking final agency
action in disciplinary cases against licensed real estate
apprai sers. See 88 475.613(2), 475.624 Fla. Stat. (2006); Fla.
Adm n. Code R 61J1-1.008, 61J1-8.002

34. The Division has the burden to prove the allegations
in the Adm nistrative Conplaint by clear and convi nci ng

evi dence. See Dept. of Banking & Finance v. Gsborne, Stern &

Co., 670 So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510 So.

2d 295 (Fla. 1987).
35. The clear and convincing evidence standard requires
t hat :

t he evidence nust be found to be credible;
the facts to which the witnesses testify
nmust be distinctly remenbered; the testinony
nmust be precise and explicit and the

wi t nesses must be | acking confusion as to
the facts in issue. The evidence nust be of
such weight that it produces in the m nd of
the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

In re Davey, 645 So. 2d 398, 404 (Fla. 1994).

36. Section 475.624, Florida Statutes, authorizes the
Board to take disciplinary action against a |licensed real estate
apprai ser if the appraiser:

(4) Has violated any of the provisions of
this section or any lawful order or rule

i ssued under the provisions of this section
or chapter 455.
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(14) Has violated any standard for the
devel opnment or comruni cation of a real
estate apprai sal or other provision of the
Uni f orm St andar ds of Professional Apprai sal
Practi ce.

(15) Has failed or refused to exercise
reasonabl e diligence in devel oping an
apprai sal or preparing an appraisal report.

37. The Adm nistrative Conplaint includes four counts,
each of which begins with the phrase “[b]ased upon the
foregoing.” That phrase refers to the “essential allegations of
material fact” that precede the counts in the Admi nistrative

Complaint. See Dept. of Business & Professional Reg. v. Price,

2007 Fla. Div. Adm Hear. LEXIS 249, at T 62 (DOAH May 3, 2007).
38. The “essential allegations of material fact” at issue
in this case are:

5. Respondent failed to keep and maintain
his work file for the Subject Property
Report. Respondent failed to include
phot ographs of the inside of the Subject
Property in the Report.

6. . . . . Upon taking possession of the
Subj ect Property in August [2005], the Buyer
found extensive hurricane damage: there was
rotten wood in the soffits, and there was a
hole in the air conditioning unit. Interior
damage included m ssing carpet in the living
room mssing tile in the utility room
m ssi ng kitchen cabinets, sink and
countertops; and m ssing kitchen appliances.

7. Respondent stated in the Report that

the Subject Property was in “good” overal
condition, and that the tile/terrazzo

11



flooring and air conditioner were in good
condition at the tinme of the report.

However, Respondent is unable to produce any
docunent ati on establishing the condition of
t he Subject Property at the tine of the
Report.

39. The violations alleged in the four counts of the
Adm ni strative Conplaint are constrained to these “essenti al

al l egations of material fact.” a See, e.g., Trevisani v. Dept.

of Health, 908 So. 2d 1108, 1109 (Fla. 1st DCA 2005) (licensee
may not be disciplined for an offense not charged in the
adm ni strative conplaint).

40. Count | of the Adm nistrative Conplaint alleges a
vi ol ation of Section 475.624(15), Florida Statutes, based upon
Respondent’s alleged failure to exercise reasonable diligence in
hi s appraisal of the subject property.

41. There is no statute, rule, or USPAP standard that
defines “reasonable diligence.” The Division s expert
appraiser, M. Cole, testified that reasonable diligence
i ncl udes “a thorough observation and i nspection of the subject
property” and “thorough research in investigating the
[ conpar abl e] sales.” Respondent expressed a simlar
under st anding of the phrase in his testinony.

42. The Division contends that Respondent failed to
exerci se reasonable diligence in his appraisal of the subject

property because the condition of the property was not what he

12



described in his appraisal report. Thus, to prove Count I, it
is necessary for the Division to establish that the condition of
t he subject property as of the date of the appraisal was not as
described in the appraisal report.

43. The Division failed to neet its burden of proof.

Al t hough the condition of the property in August 2005 raises
guestions about the condition of the property at the time of the
apprai sal (particularly with respect to the soffit damage), the
evidence is not clear and convincing in that regard. |I|ndeed,
the only witness presented by the D vision who had personal

know edge about the condition of the property as of the date of
the appraisal was M. Abreu, and he corroborated Respondent’s
testinmony that the property was in good condition at the tine of
t he apprai sal .

44, Count Il of the Admnistrative Conplaint alleges a
viol ation of Section 475.629, Florida Statues, which according
to the Division is a violation of Section 475.624(4), Florida
St at ut es.

45. Subsection (4) of Section 475.624, Florida Statutes,
refers to violations of “any of the provisions of this section
or any lawful order or rule issued under the provisions of this
section or chapter 455" (enphasis supplied). By contrast,
subsection (1) of Section 475.624, Florida Statutes, refers to

vi ol ations of “any provisions of this part . (enmphasi s

13



supplied). Section 475.629, Florida Statutes, is a different
section than Section 475.624, Florida Statutes, but the two
sections are in the sanme part of the Florida Statutes. Thus, a
viol ation of Section 475.629, Florida Statutes, could be a

vi ol ation of subsection (1) of Section 475.624, Florida
Statutes, not subsection (4) as alleged in the Adm nistrative

Conmpl aint. Accord Price, supra, at § 60.

46. Section 475.629, Florida Statutes, requires |licensed
real estate appraisers to “retain for at least 5 years, original
or true copies of any contracts engaging in the appraiser’s
servi ces, appraisal reports, and supporting data assenbl ed and
formul ated by the appraiser in preparing appraisal reports.”

47. The Division failed to prove a violation of Section
475. 629, Florida Statutes, even though Respondent was not able
to immedi ately locate his work file for the subject property
when requested by the Division’s investigator. The work file
was subsequently | ocated and provided to the Division, and there
is no credible evidence that the file is not Respondent’s
original work file or that it did not contain the information
requi red by Section 475.629, Florida Statutes.

48. Count 111 of the Adm nistrative Conplaint alleges a
viol ation of “the Record Keepi ng and Conduct sections of the
[ USPAP] Ethics Rule,” which is a violation of Section

475.624(14), Florida Statutes.

14



49. The Record Keeping section of the USPAP Ethics Rule
provi des:

An apprai ser nust prepare a workfile for
each appraisal, appraisal review, or
apprai sal consulting assignnment. The
wor kfile rmust i nclude:

- the name of the client and the identity,
by nane or type, of any other intended
users;

- true copies of any witten reports,
docunent ed on any type of nedia;

- sunmaries of any oral reports or
testinmony, or a transcript of testinony,
i ncludi ng the appraiser’s signed and
dated certification; and

- all other data, information, and
docunent ati on necessary to support the
apprai ser’s opi nions and concl usi ons and
to show conpliance with this Rule and
all other applicable Standards, or
references to the location(s) of such
ot her docunent ati on.

An appraiser nust retain the workfile for a
period of at least five (5) years after
preparation or at |least tw (2) years after
final disposition of any judicial proceeding
in which the appraiser provided testinony
related to the assignnment, whichever period
expires |ast.

An apprai ser nust have custody of his or her
wor kfile, or nake appropriate workfile
retention, access, and retrieval
arrangenents with the party having custody
of the workfile.

Comment: A workfile preserves evidence of
the appraiser’s consideration of al
appl i cabl e data and statenents required by
USPAP and ot her information as nmay be

15



50.

required to support the appraiser’s
opi ni ons, concl usions, and recomendati ons

A photocopy or an el ectronic copy of the
entire actual witten appraisal, appraisal
review, or appraisal consulting report sent
or delivered to a client satisfies the
requi renent of a true copy .

Care shoul d be exercised in the sel ection of
the form style, and type of nediumfor
witten records, which may be handwitten
and informal, to ensure that they are
retrievable by the appraiser throughout the
prescri bed record retention period.

A workfile must be in existence prior to and
cont enporaneous wWith the issuance of a
witten or oral report. A witten sunmary
of an oral report nust be added to the
workfile within a reasonable tinme after the
i ssuance of the oral report.

A workfile nmust be nade avail able by the
apprai ser when required by state enforcenent
agenci es or due process of |law .

The Division failed to prove a violation of this rule

for the reasons di scussed above in connection with the alleged

viol ation of Section 475.629, Florida Statutes.

51.

The Conduct section of the USPAP Ethics Rul e provides:

An apprai ser nust perform assignnments
ethically and conpetently, in accordance

wi th USPAP and any suppl enental standards
agreed to by the appraiser in accepting the
assignment. An apprai ser nmust not engage in
crimnal conduct. An appraiser nust perform
assignments with inpartiality, objectivity,
and i ndependence, and w t hout acconmodati on
of personal interests.

16



I n appraisal practice, an appraiser must not
perform as an advocate for any party or
i ssue.

An apprai ser must not accept an assi gnnent
that includes the reporting of predeterm ned
opi ni ons and concl usi ons.

An apprai ser nust not conmuni cate assi gnnment
results in a msleading or fraudul ent
manner. An apprai ser nmust not use or

comuni cate a m sl eadi ng or fraudul ent
report or knowi ngly permt an enployee or

ot her person to conmuni cate a m sl eadi ng or
fraudul ent report.

An apprai ser nust not use or rely on
unsupported conclusions relating to
characteristics such as race, color,
religion, national origin, gender, nmarital
status, famlial status, age, receipt of
publ i c assi stance incone, handi cap, or an
unsupported concl usi on that honogeneity of
such characteristics i s necessary to
maxi m ze val ue.

52. The Division failed to prove a violation of this rule
because, as di scussed above, the evidence was not clear and
convi nci ng that Respondent’s appraisal report inaccurately
described the condition of the subject property at the tinme of
t he appraisal or that the appraisal report was otherw se
m sl eadi ng.

53. Count 1V of the Admi nistrative Conplaint alleges a
viol ati on of USPAP Standards Rule 2-1(a) and (b), which is a

viol ation of Section 475.624(14), Florida Statutes.

17



54. USPAP Standards Rule 2-1 requires the witten
apprai sal report to “(a) clearly and accurately set forth the
appraisal in a manner that will not be m sl eading” and “(b)
contain sufficient information for the intended users of the
apprai sal to understand the report properly.”

55. The Division failed to prove a violation of USPAP
Standards Rule 2-1(a) or (b). The evidence was not clear and
convi nci ng that Respondent's appraisal report inaccurately
described the condition of the subject property at the tinme of
the appraisal or that the appraisal report was otherw se
m sl eadi ng.

56. Because the Division failed to prove that Respondent
vi ol ated the USPAP rul es and standards cited in Counts Il and
|V of the Admi nistrative Conplaint, it failed to prove a
viol ation of Section 475.624(14), Florida Statutes.

RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is
RECOMVENDED t hat the Board issue a final order dism ssing

the Adm ni strative Conpl aint.
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DONE AND ENTERED t his 22nd day of August, 2007, in

Tal | ahassee, Leon County, Florida.

( T

~——— _—
T. KENT WETHERELL, 11
Adm ni strative Law Judge
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 22nd day of August, 2007.

ENDNOTES
!/ Respondent noved to strike all of M. Cole’ s testinony based
upon his “insufficient, and technically illegal review and/or
consulting report.” See Cole deposition, at 83. See also id.

at 11-12; Respondent’s PRO at § 12 (arguing that M. Cole’s
failure to conply with USPAP in his review of Respondent’s
apprai sal “should render his opinions noot”). The notion to
strike is denied. However, Respondent’s objections during the
deposition to M. Cole’'s testinony regarding matters not all eged
in the “essential allegations of fact” in the Adm nistrative
Conpl ai nt are sustained, and that testinony has not been

consi dered. See Conclusions of Law 37-39 and Endnote 6.

2/ On July 12, 2007, the Division filed copies of the 2006
version of the statutes that were officially recognized at the
final hearing even though the parties agreed that the 2005
version of the statutes applies in this case since the appraisal
that is the subject of the Adm nistrative Conplaint was
performed in June 2005. See Transcript, at 20. There do not
appear to be any material differences between the 2005 and 2006
versions of these statutes, and unl ess otherw se indicated, al
statutory references in this Recoormended Order are to the 2005
version of the statutes.
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3/ The testinmony of M. Abreu and Respondent was not consi stent
in all respects. For exanple, M. Abreu testified that he saw
Respondent take photographs of the interior of the subject
property, but Respondent testified that he did not take any
phot ographs of the property in connection with the June

apprai sal. The inconsistencies, and the pending litigation
between M. Ciro and the Abreus, affected the weight given to
M. Abreu’ s testinony, but those issues did not underm ne his
testinony altogether.

4 Conpare Exhibit A, page 11, top photograph (March 2005
phot ograph) with Exhibit FF, picture 10 (August 2005
phot ogr aph) .

°/  There is conflicting evidence as to what Respondent and his
wi fe/of fice manager, Kristen Guilfoyle, told Ms. Ri denauer
regarding the mssing work file. Respondent and Ms. CGuilfoyle
testified that they told Ms. Ri denauer that they could not find
the file because it was likely in one of the boxes that was
destroyed when their air conditioning unit broke and fl ooded the
roomin which the files were kept. M. Ridenauer testified that
she was never told about a flood in the file roomand that she
was only told that the file could not be found. It is
immaterial to the outcome of this proceeding why the work file
coul d not be produced or what Ms. Ridenauer was told in that
regard, but these inconsistencies have been taken into account
in assessing the credibility of Respondent and Ms. Cuilfoyle.

®  The Division presented evidence of other deficiencies in the
apprai sal report, including Respondent’s failure to note in the
report or take into account in the valuation of the subject
property the fact that three of the four properties used in the
sal es conpari son approach had newer roofs than the subject
property. Respondent tinely objected to such evidence, and it
has not been consi der ed.

COPI ES FURNI SHED

M chael E. Murphy, Director

D vision of Real Estate

Departnent of Business and
Pr of essi onal Regul ati on

400 West Robi nson Street

Suite 802 North

Ol ando, Florida 32801-1757
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Ned Luczynski, General Counse
Depart ment of Business and
Pr of essi onal Regul ati on
The Northwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Steven W Johnson, Esquire

Steven W Johnson, P.A

Bank of Anerica Building, 23rd Fl oor
390 North Orange Avenue

Ol ando, Florida 32801

D. C. Lindanood, Esquire
Depart ment of Business and
Pr of essi onal Regul ati on
400 West Robinson Street, Suite N80O1
Ol ando, Florida 32801-1757

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.
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